STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9544
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare to recoup from her ongoi ng ANFC benefits a
prior overpaynment at a rate of 10%a nonth. The issue is
whet her the departnment's rate of recoupnent constitutes an
abuse of its discretion.

FI NDI NGS OF FACT

The facts are not in dispute. The petitioner, in 1989,
recei ved an overpaynment of ANFC benefits totaling $1, 258. 00.
On Novenber 16, 1989, the departnent notified the petitioner
that effective Decenber, 1989, it would wi thhold 10% of the
petitioner's ongoi ng ANFC benefits until the overpaynent was
recouped in its entirety.

The petitioner does not contest the fact that she was
overpaid $1,258.00 in ANFC benefits, and that state and
federal regulations require the departnment to recover it
t hrough a reduction in her ongoing benefits (see infra). The
petitioner nmaintains, however, that the 10%recoupnent rate
that the departnent applies "across the board" to all overpaid

ANFC househol ds i nposes a severe financial hardship on her,

and that the departnent, as a matter of law, is required to at
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| east consider that hardship in determning the rate at which
it chooses to recoup overpaid benefits from her.
ORDER
The departnent's decision is affirned.

REASONS

42 U.S.C. > 602(a)(22)(A), provides that all ANFC

over paynents be recouped, ". . . except that such recovery
shall not result in the reduction of aid . . . such that the
famly's . . . incone . . . is less than 90 percent of
the anount (of ANFC) payable . . . to a famly of simlar
conposition with no other income . . . " The federal and

state reqgul ations (see infra) reflect this | anguage. 45
CF.R > 233.20(a)(13)(A)(2) and WA M > 2234. 2.

The Board agrees with the petitioner that the "plain
meani ngs" of the federal statute and regulations allow a
state to consider the question of individual (recipient)
circunstances in establishing its regul ati ons and procedures
Vi s-a-vis recoupnent of AFDC (ANFC) benefits. A majority of
t he board cannot agree, however, that either the statute or
the regul ation requires, or even encourages, states to
exercise this option.

At the tinme the statutory anmendnents were inplenented

(1982), the federal agency (HWVS) published the follow ng
comment prior to its pronmulgation of 45 CF. R >

233.20(a) (13) (A) (2):
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The statute and regul ations explicitly define the
maxi mum that a State may recover each nonth. States
are free to establish varying recovery rates |ess than
the maximumrate as long as the recovery is pronpt. |If
nore than one rate is established the State nust define
the criteria for applying the rates and assure that
they are applied equitably and on a statew de basis.

47 F. R 5671-2 (5/5/82). It is thus clear that states are
enmpowered to set varying recoupnent rates. Vernont's

regul ati ons regardi ng overpaynents are contained in Wlfare
Assi stance Manual (WAM > 2234.2. In pertinent part, they

provi de:

Recoupnent shall be nmade each nonth from any gross

i ncome (w thout application of disregards), liquid
resources and ANFC paynents so |ong as the assistance
unit retains fromits conbined i ncome no | ess than 90%
of the anmpbunt payable to an assistance unit of the sanme
conposition with no incone.

| f, however, the overpaynent results from Departnent
error or oversight, the assistance unit nmust retain
fromits conbined i ncome no | ess than 95% of the anount
payabl e to an assistance unit of the sanme conposition
with no incone. For assistance units with no other
i ncone, the anount of the recoupnment will equal 5% of
the grant anount.
The petitioner in this matter concedes that the

over paynment of ANFC she received was not caused by the

Department's error or oversight. However, she maintains
that WA M > 2234.2 (supra) requires the Departnent to at

| east consider her individual circunstances in deciding

whet her a | ess-than-10% recoupnent rate is appropriate. The
Department argues that the intent of > 2234.2 is to recoup

at a 10%rate in all non-departnent-error cases.

Certainly, history supports the Departnent's position.

There is no allegation or indication that the Departnent
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has ever acted at variance with the flat 10% r ecoupnent
policy in non-departnent-error cases. |In 1982, the Board
noted as nmuch in a decision upholding the flat 10%rate in a

case, like here, in which the petitioner alleged personal

hardshi p. Fair Hearing No. 5076.1 Wi |l e the Departnent
can, and should, be faulted in never anmending WA M >

2234.2 to clearly indicate a flat 10%recoupnment policy, the
majority of the Board is nonethel ess unpersuaded that the
regul ation as witten or due process considerations require
the Departnment to undertake further consideration of the
petitioner's claimof personal hardship. 1In fact, if the
Departnent were to do so, an incongruous result woul d

foll ow.
Under WA M > 2234.2 (supra) there is no question that

a flat 5%is to be recouped in all departnent-error

over paynment cases in which the famly's sol e source of
income is ANFC--regardl ess of any other considerations,

i ncluding hardship (". . .the recoupnent will equal 5% of

the grant amount”). Cearly, the Board woul d have no basis
what soever to require the Departnment to consider individua
hardship in these cases. Although the rate of recoupnent in
departnment-error cases is less to start with, it strikes the
Board as inherently inharnmonious, if not inequitable, to

consi der individual hardship only in client-error cases.2

According to the petitioner's research, only eight

ot her states besides Vernont allow any variation in
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over paynment recoupnent rates below 10% O these, three
(California, lowa, and Okl ahoma) distinguish only between
client-error and agency-error cases--w th no apparent

consi deration of individual hardship. Two states (W sconsin
and Florida) have a | ess-than-10%recoupnent rate for all

cases--with no distinctions for either agency/client error

or individual hardship. One state (M nnesota) sets

recoupnent rates of 5% in client-error cases and 1%in
agency-error cases. Although the | anguage of the M nnesota
regulations is simlar to Vernont's in that the rates appear
to be maxi num rather than absolute, there is no indication

that M nnesota in fact allows a | ess-than-5%rate in any

client-error case.3

The state of Washington sets a mandatory 10% r ecoupnent
rate in all client-error cases, but appears to allow varying
recoupnent of 5%or |ess in cases of agency-caused
over paynents. A hearing decision fromthat state submtted
by the petitioner seens to establish that in an agency-error
situation individual hardship can be taken into account in
establishing a less-than-5%rate. (See Petitioner's
Menor andum Appendi x 2.) The Washi ngt on nodel, however,
does not support the argunent of the petitioner herein.

Washi ngton, by regul ation, appears to allow consideration of

hardshi p--but only in agency-error cases. Based on the

petitioner's reading of the Vernont regul ations,
consi deration of hardship could be considered only in

client-error cases. As not ed above, this would be
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incongruous.4

New Jersey appears to be the only state that by
regul ati on expressly allows consideration of hardship in
recoupnment determnations. It also appears that no
distinction is made in that state between client-error or
agency-error overpaynments. Because Vernont does nake such a
di stinction, and because Vernont clearly does not allow
varyi ng recoupnment rates in agency-error cases, the New
Jersey nodel is not anal ogous.

It must be concluded, therefore, that the petitioner's
argunent i s unsupported by the experience or policy of any
other state. As a practical matter, the Board agrees with
t he Departnent that establishing an individualized hardship-
based recoupnent system would be an adm nistrative ni ght mare
and would be virtually inpossible to adjudicate on a
consi stent and equitabl e basis.

This is not to say that the Departnment should not (as
it is clearly allowed to do, and which other states have
done) consider the hardship of all famlies on ANFC, and

anend its regulations to | ower the recoupnent rates in all
over paynent cases. However, based on the regul ations as
presently witten, it cannot be concluded that statutory,
due process, or policy considerations require the Departnent
to consider the individual hardship of individuals, |ike the
petitioner, whose overpaynents result fromtheir own error

or oversight. For these reasons, the Departnent's decision

is affirned.
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FOOTNOTES

1In Fair Hearing No. 5076, the Board, in dicta,
suggested that the Departnent change its recoupnent policy
ina flat rate appeared to operate as a disincentive for
recipients to seek and/or mai ntain enploynent. Ooviously,
t he Departnent did not heed this suggestion.

2It can be argued that a 5% recoupnent rate in
departnment-error cases is required only when the famly has
no i ncone ot her than ANFC, and that when there is other
i ncone, a less-than-5%rate can be considered. This, in
fact, would be consistent with the Board's dicta in Fair
Hearing No. 5076 (see footnote 1, supra. Inasnuch, however,
as the petitioner in this matter does not have incone other
than ANFC, it woul d be incongruous to consider her hardship
in repayi ng an over paynent that was her fault when the
regul ation would clearly prohibit such consideration were
she not at fault. Whether or not individual hardship or
enpl oynment i ncentive nust be considered in departnent-error
cases in which the famly has incone other than ANFC is an
i ssue not raised by the instant case and one whi ch need not
be considered at this time. (In Fair Hearing No. 5076, it
appears that the overpaynent was al so caused by client, not
departnment, error.)

3The Board assunmes that M nnesota never recoups at |ess
than the 1% rate in agency-error cases.

4It is this resulting incongruity that distinguishes
this case fromthe anal ysis used by the Vernont Suprene
Court in the recently-decided case of Slocumet al. v. DSW
Nos. 88-338 and 88-589 (June 29, 1990).
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